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The Research on the effectiveness of the legal protection system of the accused
in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia was con-
ducted by the Helsinki Committee for Human Rights in Republika Srpska and
partner organizations in the region in the period of September 2015 - January

2016. This research was realized within the project: Enhancing the protection of

the rights of the accused in Albania, Bosnia and Herzegovina, Kosovo, Macedonia

and Serbia which aim is to contribute to reinforcing the system of legal protec-
tion of the accused in five countries in the region. Implementation of the project
is financially supported by the American Agency for International Development
(USAID) through the project: Balkans regional rule of law network (BRRLN).

THE OVERALL RESEARCH
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Enhancing the Protection
of Rights of the Accused in
Macedonia

Public Policy Paper

1. Executive Summary

The Public Policy Paper has the intention to offer a solution for the pro-
motion of the ex-officio defense system with a mandatory defense and a
defense attorney for the poor in Macedonia under the program “Balkans
Regional Rule of Law Network (BRRLN)”.

The policy recommendations from the document are referring to several
key topics which are subject to research. These are the appointment of
ex-officio attorneys, payment to the ex-officio attorneys and competence
of the ex-officio attorneys. Each of these topics is important for reform of
the whole system and for securing guarantees for people who are accused
and need legal support.

The proposed solution requires specified legislative changes but far more
excessive changes in existing practice in ex-officio defense system in the
Republic of Macedonia. The Paper also proposes deeper involvement of
the Bar Association in all segments of the system in order to decentralize
it and secure a better expertise as well as more efficient procedures for the
protection of human rights of people which are in front of the court.

2. Introduction

Research on the effectiveness of the legal protection system of the accused
in the five countries in the region was conducted within the project “En-
hancing the protection of the rights of the accused in Albania, Bosnia, and
Herzegovina, Kosovo, Macedonia, and Serbia”. This project has been im-
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plemented by the Helsinki Committee for Human Rights in the Republic
of Serbia in cooperation with partner organizations in the region with the
aim of contributing to the reinforcement of the legal protection system
of the accused. The starting point for the realization of this research is
the document “Comparative analysis on the criminal defense advocacy in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia”, which
was created in February 2014 under the program “Balkans Regional Rule
of Law Network (BRRLN)”. This analysis was aimed to determine how the
establishing of a regional network of defense attorneys can contribute to
the establishment of a more quality, independent and effective advocacy
in the criminal cases. The base for this paper was the Comparative anal-
ysis of law and practice of law in each one of the countries in question.

The results of performed comparative analysis on the criminal defense
advocacy in five countries in the region and the work of the members of
the expert work groups, which discussed problems in the functioning of
the defense, showed that all five countries in the region are facing serious
challenges in ensuring the quality of access to justice for all citizens. In
accordance with the recommendations of this analysis, it is necessary to
identify the most important issues affecting the establishment and opera-
tion of a transparent system of ex officio defense, particularly in the areas
of assigning a defense attorney ex officio, determination and payment of
fees to attorneys involved, competence assigned to the attorneys necessary
to provide effective defenses to accused persons and possibilities for set-
ting up alternative models in ex officio defense.

Normatively, free legal assistance is provided to all persons accused of cer-
tain crimes that are not able to pay for a attorney. However, experience
so far has shown that all five abovementioned countries in the region are
facing serious problems of law enforcement practice and ensuring ade-
quate access to justice for all citizens. The most important problems in
providing adequate defense ex officio for accused persons are the lack of
transparency in the appointment of attorneys by ex officio, inadequate
compensation for appointed attorneys, as well as their competence in pro-
viding a quality defense for the accused.

The subject of the research hereinafter is to evaluate the existing legisla-
tion and practice in the provision of defense by ex officio with reference
to existing international standards and practices in this area and to define
recommendations for improving the existing defense system of ex officio
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in the region in order to improve the quality of representation of accused
persons. The basic premise is that the reforms implemented in the field
of criminal law in all five countries in the region have not achieved the
expected results, and that there are specific problems in the functioning
of the defense system of ex officio that significantly impair its efficiency
which affects the establishment of effective defense to defendants in crim-
inal proceedings.

3. Problem description

The reforms conducted in the Republic of Macedonia have changed the
criminal justice system from the so-called “mixed” criminal procedure
with inquisitorial elements to a more adversarial system, where the par-
ties, more than the court, have the leading role in the investigation and
exposing the evidence.

The new Criminal Procedure Code extends the role of the Public Prosecu-
tor in pretrial proceedings and gives prosecutors control over police in the
investigation, and gives the defense the right to take an active part in the
investigation. It also gives the parties the right to cross-examine witnesses
during the trial, introduces plea bargain in order to accelerate the judicial
process.

The new system did not satisfy all parties in the proceedings and there
are still too many open issues in the whole process. According to the sur-
vey, the defense attorneys are the most dissatisfied party with the new
law. They mostly complain about not being familiar with the evidence and
about not having access to files practically until the end of the prosecu-
torial investigation. Besides that, in a number of summary proceedings,
which under the new law present about 70% of all cases, they are not thor-
oughly familiar with prosecution evidence until the trial. In that sense, the
situation is similar to the ones in other Balkan countries where the new
legal solutions are solid and in accordance with the European standards,
but the practical implementation is the weak point of the whole reform
process.

The international human rights standards are incorporated in the new
Criminal Procedure Act and other laws that refer to this matter (the Ju-
venile Justice Law, the Law on Police and the like). The local attorneys are
not quite familiar with the European Convention on Human Rights and

ENHANCING THE PROTECTION OF RIGHTS OF THE ACCUSED EN | 9
IN MACEDONIA

as well as the directives and other regulations and standards of the Euro-
pean Union. In particular, the European directives concerning the rights
of suspects are not known to the general public.

The Law on Criminal Proceedings in Macedonia stipulates mandatory de-
fense by means of a court-appointed defense attorney in cases when due
to gravity of criminal charges or any other obvious handicap defendants
are not able to represent themselves. If defendants do not have an attor-
ney, the president of the court appoints them an ex officio defense attorney
for further course of criminal proceedings until the court ruling becomes
enforceable. Also, defendants who have been ordered detention must have
defense attorney for the entire duration of their detention. In cases of in-
dictment for a criminal offense which, by law, is liable to imprisonment
sentence for the duration of ten years or more, defendants must have a
defense attorney at the time they are presented with the indictment.

In the cases when the indigent defendants do not qualify for mandatory
defense and they are charged with criminal offences which, by law, are
liable to imprisonment sentence, on defendants’ request the court may ap-
point them defense attorney at the cost of the state, provided that persons’
financial status prevents them from covering defense costs and when it is
required by the interest of justice and fair trial. According to legal provi-
sions, the president of the Court Council decides in these matters and the
president of the Court appoints defense attorneys. This solution has been
taken from the old LCP and implies a dominant role of courts in pre-trial
proceedings and is unsuitable for the new model.

The court-appointed attorneys should be reimbursed in compliance with
the tariff for attorneys. Due to lack of funds, courts reimburse them in
different amounts, depending on complexity, a number of defendants,
etc. Defense attorneys are paid lump sums, depending on the judge or
the case, criminal offense gravity, complexity. This amount should be paid
immediately, as an advance, but in reality, attorneys are paid after com-
pletion of criminal proceedings, usually with a delay of one year or more.

Unlike fees collected in cases when they are paid by defendants, court-ap-
pointed defense attorneys are reimbursed less, allegedly, significantly be-
low the tariff. Moreover, the Tariff Code and Code of Conduct, including
the Law on Bar Activity, stipulate attorneys’ moral obligation to charge
lower fees or work without reimbursement in cases of indigent clients.
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The fact that courts reimburse ex officio defense counsels in amounts low-
er than the minimum fee established in the Tariff Code is indisputably
reflected in the quality of defense services. There are no written rules on
payment of attorneys, so judges rely on past practices of their colleagues,
which may vary from judge to judge, from court to court. In some cases
when court-appointed attorneys submit their list of expenses, the court
accepts only justified, but this practice is not established as a rule. In addi-
tion, defense attorneys are paid their indicated fee only for court hearings
held and are not reimbursed for canceled court hearings.

There are different practices in terms of the financial aspects of court-ap-
pointed attorneys in Macedonia. Namely, a high number of attorneys, not
only beginners, express interest in being appointed as ex officio attorneys,
knowing that they would be paid less. Accordingly, lower attorney fees
are not the exclusive factor that affects the quality of defense in criminal
cases. Unlike states that are economically developed and richer, very small
elite of renowned attorneys finds it undignified to work as court-appoint-
ed defense attorneys for modest fees. But, when working on such case,
in principle attorneys dedicate less time compared to criminal cases in
which they are privately engaged.

The underperformance of ex officio defense attorneys is contrary to the le-
gal regulations requiring judges and attorneys to conduct in professional
and conscious manner. In such cases, defendants can lodge a complaint to
the Bar Association, which does not exempt the courts from their respon-
sibility to ensure the professional and conscious performance of court-ap-
pointed attorneys.

Most often courts, which use the list of practicing attorneys under their
jurisdiction, do not have a list of attorneys to be appointed in criminal
proceedings but rely on the general registry maintained by the Bar Asso-
ciation. This list is available for all judges, and there are no special rules
governing the selection of ex officio defense attorneys.

Prevailing majority of the ex-officio defense cases are connected with the
mandatory defense for cases of serious crimes and defense of minors. De-
spite this, cases in which poverty is the main reason for using a attorney at
the expense of the state are almost never encountered in practice, which
is very strange, considering the fact that a very high percentage of the
defendants are poor (according to the official data of the Central Bureau
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of Statistics, one third of the citizens of Macedonia are poor!). The third
case in which the defendants have the possibility of using a attorney at the
expense of the state depends on the circumstances of the arrest (i.e. when
they have been arrested at night).

The defendants are not at all informed about the right to free legal coun-
sel. Apart from the information about their right to the defense attorney
they are not informed about the possibility of using the defense attorney
at the expense of the state in the case when they do not have enough mon-
ey for it. Also, they are not informed about the fact that in some cases of
mandatory defense, they do not have to pay for a attorney if their support
or their family’s support has been jeopardized.

In the police and in courts, there is no unique and unified system under
which the defense attorneys are registered, so every police station and ev-
ery court have its list that has been made on different grounds. The list
is very rarely prepared by the Bar Association as suggested by the new
Criminal Procedure Act. Some kind of a hybrid system is more often pres-
ent by which attorneys declare their interest in the court, but that is not
according to some transparent criteria, meaning that all defense attorneys
are not informed about that. Defense attorneys often complain about the
fact that the lists are made on a friendly basis between the President of
the court and some defense attorneys. The police stations are facing the
same problem, only here it is even more evident in the lists of the defense
attorneys are more lists of the attorneys interested in cases of mandatory
defense than lists of real duty defense attorneys who are really ready to
respond as such. It is obvious that the court and the police prefer one and
the same defense attorneys which lead to the justified suspicion where
both attorneys and defendants suffer.

There are no concrete mechanisms that ensure transparency, so some of
the issues raised in response to the previous question are presented again,
where the presidents of the courts are most to blame, the Bar Association
itself, as well as the Criminal Procedure Act. It is especially emphasized
that the solution, by which the court determines defense attorneys ex offi-
cio, retained in the new Criminal Procedure Act from the old one, is inad-
equate for the police and prosecutorial part of the process, which in turn
leads to procedural complications, and even to budgetary implications,
where some courts consider that funds for the costs of the procedure led
by the prosecutor do not have to be allocated from their budget.
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The system is completely dysfunctional in terms of legal remedies because
no funds for ex officio defense are allocated in the budget of the Appellate
Courts. Attorneys point to the obvious corruption in the system and the
relationship between the judges and the defense attorneys, who they favor
ex officio, which leads to the fact that they rarely appeal to their rulings.
Supposedly, this is particularly true in cases of trial in absence where the
defense attorneys ex officio never complain, and, according to some al-
legations, are not even present at the hearing, In these cases there are no
witnesses to confirm whether the defense attorney was indeed present,
and whether and how he/she defended the accused in his/her absence.
These points are certainly serious and can be tested through detailed re-
search, for which we have had no opportunities.

The system of legal aid to the poor is poorly regulated and therefore sig-
nificantly lags behind the general system of free legal aid which is orga-
nized using clear criteria under a special law, but one which does not ap-
ply to criminal proceedings. There is a general dissatisfaction with the
overall weak implementation of the system and with the amount allocated
for these purposes by the state.

Regarding attorneys’ competencies, in certain cases, the law requires that
in more serious cases attorneys can represent a client only if they have
certain experience. Unlike judges and prosecutors, only a certain percent-
age of attorneys were involved in training on the implementation of the
new CPC. Anyway, general continuous training is less present with attor-
neys and a significant percentage of them are not included. The problems
are organizational and financial in nature since the training of attorneys
organized by the Bar Association is financed by the funds irregularly re-
ceived from the OSCE and some foreign embassies. The need for training
increases due to the large number of major reforms to the criminal leg-
islation and the simple reason that attorneys are trained by a completely
different model of criminal procedure, the fact that other important in-
novations have been introduced, such as the possibility for settlement,
mediation, a new system of determining sanctions and the like.

By law, the court is explicitly authorized to monitor the quality of de-
fense and should react at its own initiative or at the defendant’s initiative
if the defense attorney provides low or weak quality of engagement. It also
implies that they should notify the Bar Association which is authorized
to conduct a disciplinary procedure. However, despite numerous com-
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plaints and criticism of both the overall system and the specific engage-
ment of individual defense attorneys, such cases can neither be found in
the annals and documents of the Bar Association nor there have been any
disciplinary proceedings despite the unconscientious defense attorneys.
Namely, there are a relatively large number of disciplinary proceedings
against defense attorneys, but none of them is about the quality of the
service provided by the ex officio defense attorneys.

4.  Policy Proposal

Despite the fact that the Republic of Macedonia mostly satisfies interna-
tional standards for the protection of human rights in legislation, there
is a significant lack of the practical implementation of these provisions.
This creates the situation in which defendants’ rights are jeopardized as
well as the whole ex-officio defense system. The obvious complexity of
the issue requires a whole set of policy measures which should be done in
order to improve the ex-officio defense system in Macedonia. The mea-
sures should cover all necessary aspects of the system and fulfill the gaps
in the procedure and practice. The most important for the people who are
using the system is that right to the fair trial is respected in accordance
with international standards, particularly these set by European Court for
Human Rights.

The existing practice in Macedonia is burden with the absence of clear
rules for appointment of the ex-officio attorneys, non-equal treatment of
the attorneys, serious lack of the attorneys’ capacity and dedication and
variety of practical solutions which are different from court to court. The
non-equal practice creates fertile ground for corruption and ruins the
whole system. The practical consequence is jeopardizing the right to the
fair trial. There are very few cases that legal support is provided for people
without means which clearly shows that people are not informed or famil-
iar with their rights. This fact deepens the gap in the society and put the
poor people in a non-equal position in front of the law.

The appointment of the attorneys, including the lists and all other com-
ponents should be the responsibility of the attorneys’ Bar Association.
This body needs further capacity building and more important role in
the process. The selection criteria need to be very strictly prescribed and
respected. The system which provides the fair treatment of the attorneys
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is not important only for the attorneys themselves but also for the rights
of the accused. The accused needs to have the possibility to be represent-
ed in front of the court by the attorneys who are selected in a fair process
and not on the basis of corruption. The corrupted system leads a lower
level of quality and seriously endangered rights of the persons which are
part of court proceedings and ruins the whole system of rule of law and
human rights protection in the country. The cooperation of the courts is
absolutely necessary for the reform of appointment system and the courts
should be sanctioned in all cases when the Bar Association’ list of ex-offi-
cio attorneys is disrespected.

It is the unquestionable right of all people to choose the most qualified
attorney who can represent him/her in front of the court. The fact that
someone is not in the position (for various reasons) to pay the attorney
should not mean that the quality of the service will be lower or not equal
with the one who can pay the attorney. Bar Association should install the
software which could track all the ex-officio attorneys, including a num-
ber of cases, track records, successfulness and all other relevant data. The
system could provide randomness in the appointment of the layers. The
accurate data in the software provides the opportunity for all defendants
to have a full overview of the possible ex-officio attorneys and to choose
freely on the basis of clear evidence of results. This also requires neces-
sary changes in Criminal Procedure Code in order to meet standards of
the practice of European Court of Human Rights. The Bar Associations
should adopt rules and procedures which will prescribe whole procedure
and all important steps as well as rights and obligation of the attorneys.

For their work, attorneys need to be adequately paid. The right system
of attorneys’ fees is important for exercising the right to fair trial. Exist-
ing practice in Macedonia is not consistent and there is a lack of motiva-
tion among attorneys to accept ex-officio defense cases. Payments could
be provided several times during the proceedings. The present situation
which is characterized by late payments and insufficient means for this
purpose could seriously jeopardize the rights of the defendant and in-
fluence the quality of the provided services. The state is obliged to secure
the budget for ex-officio defense and this cannot depend on the financial
situation of the court nor vary from the place to place.

Training and skill improvements for the ex-officio attorneys are an im-
portant part of the reform of the whole system. Attorneys with the lack
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of the capacities could make serious damage for the accused and signifi-
cantly jeopardize the substance of the rights of the accused. New laws and
procedures and implementation of the best practice of European Court
of Human Rights, as well as the implementation of the EU recommen-
dations make this process even more important. It is crucial for the fair
trials that both sides, prosecution, and defense, are equally capable of the
process. The whole system of a capacity building for the ex-officio attor-
neys should be a responsibility of the Bar Association. The Bar Associa-
tion should organize the training and other forms of education but also
keep the records on all the attorneys. These records require accurate data
on specific knowledge and skills of the attorneys, experience in special
proceedings as well as clear evaluation results for all participants in the
education process. The disciplinary proceedings against the attorneys
have to be notified in their dossiers. Training should be more specialized
and a minimum of the attorneys’ capacities should be prescribed by the
Rules of the Bar Association.

5.  Policy Recommendations

In order to achieve all the results from the paper, following practical steps
should be done:

= New regulation within the Bar Association with all rules and proce-
dures for ex-officio attorneys’ appointments;

= Unification of the rules for appointment of the ex-officio attorneys
in all courts;

= Update of the ex-officio attorneys’ lists in the Bar Association at
least once in the year;

= Installing the software which could track all the ex-officio attorneys;

= Sanctions for the courts which are not respecting the Bar Associa-
tion list of ex-officio attorneys;

®  Unified tariff for all legal procedures with clear differences based on
objective criteria;

= Changing the practice of payment of ex-officio attorneys;
= Regular payments in prescribed terms without delay;
= Separate budgets in the courts for ex-officio defense’ payments;
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= Full responsibility of the Bar Association over the education and
tracking the records of ex-officio attorneys;

= Inclusion of the disciplinary proceedings against the attorneys into
their dossiers;

® Changing the Law on free legal aid in order to provide legal aid for
the people faced with criminal charges;

= Raised awareness among general public on the right to the ex-officio
attorney in cases when the accused has no sufficient means for legal
services.
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Moaob6pyBame Ha
3aliTUTaTa Ha MpaBaTa
Ha obBMHeTHTE BO
MakeaOHHja

AOKYMEHT 3a jaBHa MTOAUTUKH

1. W3BpwHO pesume

OBOj JOKYMEHT 3a jaBHA MOJINTYUKY MMa 32 LieJI ja IOHY/M pelleHne 3a
yHampenyBame Ha CUCTEMOT Ha 3a[JO/DKUTETHA offOpaHa co GpaHmTeN
u OpaHuTeN IO CIy>KOeHa JO/DKHOCT 3a CHpOMAIIHKTE BO Permy6muka
MakefioHrja, BO paMKuTe Ha Iporpamara ,bamkaHcka Mpexa Ha
Br1afieerbe Ha mpaBoto (BMBIT)®

I[IpenopakuTe 3a MOIUTUKM OFf OBOj HOKYMEHT Ce OJHECYBaaT Ha HEKOJIKY
KJTyYHU TeMU LITO Ce IpelMeT Ha UCTpaxXyBambe. Tie ce: HasHauyBame
Ha IIpaBHM 3acCTaIllHMOU I10 CTIy>K6CHa HOJIKHOCT, MCIlIaTa Ha IIpaBHUTE
3aCTaltHNOM I10 CTIY)K6€H3 JO/DKHOCT M KOMIIETEHTHOCT Ha IIpaBHUTE
3aCTAIHUIM 110 CTy>KOeHa JO/DKHOCT. CeKoja Off OBMe TeMU € BaKHa 3a
pedopmara Ha IIeTOKYITHUOT CUCTeM 1 3a 00e30enyBarme rapaHimja Ha
HYf‘eTO IITO CE O6BI/IH€TI/I 1 Ha KO UM € HOTpe6Ha IIpaBHa IIOoAApIIKa.

I[Ipenno>xeHOTO pelleHNe MOApPa30bypa OIpefeneHN 3aKOHCKI TPOMEH,
HO yIITe IOBeKe 3HAYMTETHM IIPOMEHM BO IIOCTOEYKaTa IIpaKTHKa
BO CHUCTeMOT Ha opibpaHa 1o CayxOeHa MO/DKHOCT Bo Pemy6nmka
Maxkenonnja. [IOKyMEHTOT, MCTO Taka, IIpeAjara MOJIA0MHCKO
BK/Ty4yBame Ha AJIBOKaTCKaTa KOMOpa BO CUTE CETMEHTM Ha CUCTEMOT,
CO e/l Ja ro JlelleHTpanusupaar u fa obesbenar nmopobpa excreprusa,
KaKo U MoeMKaCHM IOCTAIKY 3a 3aIITHTA HA JIYIeTO LITO Ce M3HEeCeH!

npen Cyz.
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2. BoBep,

VcrpaxxyBamweTo Ha eeKTMBHOCTA Ha CUCTEMOT Ha IIpaBHa 3allITUTA Ha
OOBVHETNTE BO IIeTTE 3eMjIi BO PETMOHOT Oellle CIIPOBEIEHO BO PaAMKIUTE
Ha IIPOeKTOT ,,IlogoOpyBame Ha 3alITHTaTa Ha IIpaBaTa Ha OOBMHETUTE
Bo Anbannja, bocna n Xepruerosuna, Kocoso, Makenonnja u Cp6uja“
[TpoexToT 6emre cpoBefeH OB CTpaHa Ha XEICHHIIKMOT KOMUTET 3a
JOBeKOBM IIpaBa Bo Pemy6mmka Cpricka co copaboTka co mapTHEPCKUTE
OpraHM3alNM Off PETMOHOT CO Iie/l Ia IpuioHece KOH 3ajaKHyBaibe Ha
CHCTEMOT 3a IpaBHa 3amTuTa Ha oOBuHermTe. [loyeTHaTa TOYKa 3a
peajmsalyja Ha OBa MCTpaXKyBame € HTOKYMEHTOT ,Kommnaparusha
aHa/IM3a Ha 3acTaIlyBameTO BO KpMBUYHATA ofi0paHa Bo AnbaHnja, bocHa
u XepuerosuHa, KocoBo, Makenonnja u Cp6uja“, usrorseHa o pespyapu
2014 BO paMKuTe Ha Iporpamara ,bajkaHcka Mpexa 3a BlajJieerme Ha
npaBoto (EMBII)® OBaa ananusa Gelre HalpaBeHa aHaIM3a CO L A
ce offpefil KaKO BOCIIOCTaBYBambe Ha PErMOHATHA MpeXKa Ha aJBOKaTU
Ha of0paHaTa MoO)Xe fla IpUJIOHece [0 IOKBAIUTETHO, HE3aBUCHO U
e eKTUBHO 3acTanyBame BO KpUBUYHNTE IpeMeTH. Kako 0CHOB 3a 0BOj
TOKYMEHT IIOCTY KV KOMIIapaTMBHATA aHA/IV3a HA IIPAaBOTO M ITPaKTMKATa
BO CEKOja Of] 3aceTHATUTe JPXKaBIL.

Pesynrarute o M3BplIeHaTa KOMIIapaTXBHA aHA/IM3a HA 3aCTAIIyBAbETO
BO KpMBMYHATA Of0OpaHa BO IeTTe 3eMjI Off PETMOHOT, Kako U paboraTa
Ha YIEHOBUTE Ha eKCIEePTCKUTe PAabOTHM TPymM KoM JUCKyTHpaa 3a
npo6nemute BO (QYHKLMOHMpPameTO Ha Of0paHara, ITOKaXkaa JeKa
CUTE IeT 3eMjUl Off PErMOHOT Ce COOYYBaaT CO CEepPMO3eH IPefU3BUK
pu 06e30eyBambeTo Ha KBAIUTET BO MIPUCTAIIOT JIO IIPAaBAaTa Ha CUTe
rparaHy. Bo cor/tacHOCT co ImpenopaknuTe Ha OBaa aHa/IN3a, HEOIIXOHO
e fa ce MAeHTM(UKYBaaT HajBaXHUTE Ipallama LITO BAMjaaT Ha
BOCIIOCTABYBambeTO 1 QYHKIVIOHMPAKETO Ha TPAHCIIAPEHTEH CUCTEM Ha
opbpaHaIo cnyX0eHa JO/DKHOCT - 0C00eHO BO 00/1acTHTe Ha HA3HAYYBa e
Ha OpaHMTen 1o CrIy)XKOeHa JO/DKHOCT, OIpefenyBame U JCIUIaTa Ha
HAJOMeCT Ha BKIYYEHNUTe AaJ[BOKATH, IIOTPeOHN KOMIIeTeHIMM 32
aJIBOKATUTE Jja MOXKaT la 06e30enat eekTMBHA offOpaHa Ha OOBMHETHUTE
Y MO>KHOCTY 32 IIOCTaByBalbe Ha aJITepHATMBHU MOJIe/IM BO ofjbpaHaTa
II0 CITyOeHa TO/DKHOCT.

Ha HOpMaTHUBEH IJIaH, C€ 06636CI[YB3 6ecraTHa IIpaBHa IIOMOII Ha CUTE
anmga 00BMHETHU 3a ofipeneHn KpUBNYHU [i€j1a, KO HE C€ BO MOXXHOCT
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ma maarar ajgBokar. Cellak, JOCETAIIHUTE MCKYCTBA MOKa)KyBaaT JeKa
CUTE CIIOMEHAT! IIeT 3eMj!l BO PErMOHOT Ceé COOYyBaaT CO CEPUO3HU
npo6eMu IpU CIPOBeyBalbe Ha 3aKOHOT BO IIpaKca u obe3benyBame
COOZIBETEH MpMUCTANl [O IpaBga Ha cure rpafann. Kako HajouTHM
npobmemMu 1npu obesbenyBame coofBeTHa opdpaHa 1o cryxbOeHa
JO/DKHOCT Ha OOBMHETHUTE /INIIA HajueCcTO Ce II0COYYBaaT: HeOCTATOKOT
Ha TPAHCIAPEHTHOCT IIpM Ha3HauyBame Ha aJBOKATU IO CIy>kKOeHa
IO/DKHOCT, HECOOIBETEeH HaJOMeCT Ha Ha3HaueHMTe aJBOKATH, KaKo U
HVBHATa KOMIIETEHTHOCT IIpK 06e30eyBameTo Ha KBaIUTETHA OffOpaHa
Ha OOBUHETHTE.

IIpenMeT Ha MCTpPaXXyBambeTO OTTYKA Oellle /ja ce OIleHAT MOCTOCYKUTE
3aKOHOJIaBCTBAa M IIPaKTMKM BO 06e30efyBameTo Ha ofdpaHa IO
cIy>k6eHa JIO/DKHOCT, BO KOpealyuja CO IOCTOjHUTe MelyHapOmHU
CTaHJJap/iM ¥ IPAKTUKY BO OBaa 00/acT u Ja ce fepmHMpaaT Ipernopakn
3a mojoOpyBame Ha IIOCTOJHMOT CHCTeM Ha ofbpaHa IO Cry>kbeHa
IO/DKHOCT BO PErMOHOT, CO ILiel Ja Ce MHOJoOpy KBaUTETOT Ha
3acTamyBame Ha oOBuHetuTe. OCHOBHATA IpeMIca e JeKa pepopmure
CIIPOBEIeHM BO IIOJIETO Ha KPUBUYHOTO 3aKOHOJABCTBO BO CHUTE HET
3eMjU Off PETMOHOT He TU lajie OYeKyBaHUTe pe3y/ITaTy, i JieKa II0CTojaT
ompepeneHy IpobneMu Bo PyHKIMOHMPAmbETO Ha CUCTEMOT Ha offbpaHa
0 ClTy>XKOeHa [O/DKHOCT IITO 3HAYMTETHO ja HapylIyBaaT Herosara
epMKacHOCT, ITO TIOHATaMy BiMjae Bp3 06e30eqyBameTo Ha e(heKTUBHA
onbpaHa Ha OOBMHETUTE BO KPUBUYHM IOCTATIKIA.

3. Onuc Ha ipobaemoT

Peopmure cipoBenenu Bo Penry6nka MakeoHmja oBefjoa 10 IpoMeHa
BO CHICTEMOT Ha KpMBUYHa IIPaB/ia Of T.H. MEIIOBATA KPUBUYHA IIOCTAIIKa
CO MHKBM3AaTOPHM €/IeMEHTH IO I10aKy3aTOPeH CUCTeM, KaJle CTPAHKUTE,
IOBeKe OTKOJIKY CYZIOT, ja MMaaT IJIaBHAaTa y/IOora BO IIpeJIaralbeTo U
U3BEYBabETO Ha JOKA3UTE.

HoBuor 3akoH 3a KpMBMYHA [TOCTAIIKA ja 3TOJIeMyBa y/IoraTa Ha jaBHUOT
OOBUHNTEI BO IPeNUCTPAKHATA IIOCTANKA ¥ HA OOBMHUTETIOT MY JaBa
KOHTPOJIa HaJl IO/IMIMjaTa BO ICTparara, a Ha ofOpaHaTa i’ jaBa IIpaBo Jja
3eMe aKTMBHO Y4eCTBO BO McTparaTa. JIcTo Taka, Ha CTpaHKNTE MM /IaBa
IIPaBO Ha CYAEHEeTO BKPCTEHO Jja 'Y MCIIPALTYBaaT CBEJJOLINTE, BOBEAYBa
MO>KHOCTY 32 CIIOTof16a, €O LiefI fia ja 3abp3a CyAcKaTa IoCTalka.
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HoBuor cmcrem He TM 3al0BONIM CUTE YYECHMLIM HA IIOCTAllKaTa U
IIOHaTaMy OCTaHyBaaT IIPEMHOIY OTBOPEHM IIpallama BO LEINOT
npouec. Criopes aHKeTaTa, aBOKaTUTe Ha OfOpaHaTa ce HajHe3a/JOBOIHY
CO TpUMeHaTa Ha HOBMOT 3aKOH. Tue HajMHOry ce KajmaT fleKa He ce
3aII03HA€HM CO JIOKa3HMUTE MaTepujajy M JeKa HeMaaT IpUCTal [0
CIICUTE, MPAKTUYHO [O CAMMOT Kpaj Ha OOBMHMUTE/ICKATa MCTpara.
OcBeH TOa, BO offpefieH OpOj CKpaTeHM IIOCTAIKY, KOU CIIOpef HOBUOT
3aKOH npeTcTayBaaT 70% off cuTe Cly4au, THe He Ce JeTalTHO 3all03HAeHN
CO JJOKasyTe Ha OOBMHUTEICTBOTO IO CaMOTO Cyfewe. Bo Taa cmucra,
CUTyal[jaTa € CIMYHA CO Taa BO JpyruTe OanKaHCKM 3eMjy Kafie
HOBMTE IIPaBHY pellleHNja Ce COMMIHM M BO COITIACHOCT CO €BPOIICKUTE
CTaH/japAy, HO cabara TOYKA Ha IeMnoT peOpMCKI Ipoliec e HMBHATA
MMIUIEMEHTAaLMja BO IIPAKca.

CranpapauTe 3a Mel'yHapIOHUTe YOBEKOBU IIpaBa Cce MHKOPIOPUpPaHU
BO HOBMOT 3aKOH 33 KPMBMYHA ITOCTAIIKA ¥ OCTAHATUTE 3aKOHM IITO Ce
OfIHeCyBaaT Ha oBaa Marepuja (3aKOHOT 3a IIpaBfa 3a fiellaTa, 3aKOHOT
3a MO/MUIVja ¥ CINYHO). JJoMalTHNTe aflBOKATH HE Ce JOBOTHO J0OpO
3ano3HaeHy co EBporckara KOHBeHIja 3a YOBEKOBY IIPaBa, HUTY IaK
CO IUPEeKTUBUTE U OCTAHATUTE peTy/lIaTuBy U CTaH[apay Ha EBporickara
yHMja. EBporickuTe AupeKkTUBM IITO Ce OfHecyBaaT Ha IIpaBaTa Ha
OCOMHIYEHNTE 0COOEHO He ce ITO3HATY Ha OIIITATa jaBHOCT.

Co 3aKkoHOT 3a KpMBMYHA IIOCTallka BO MakefoHuja yTBpfeHa €
3aJlO/DKMTENHA Of0paHa IO AT Ha CYACKM Has3Ha4yeH ajIBOKaT Ha
ombpaHaTa BO C/Iyday KOTa IOpajy TeXMHATa Ha KPMBMYHATA IIpMjaBa,
WIN KAaKOB OWIO APYr OYMITIeNeH XEHAMKeN, OOBMHETHTe He Ce BO
MOXXHOCT fla ce 3acramyBaar cebecy. J[OKONKy OOBMHeTMTe HeMaar
a/IBOKAT, IPETCENATENOT Ha CY/JOT M HasHadyBa IPaBeH 3aCTANIHUK IO
cmy>0eHa JO/DKHOCT 3a IOHATaMOIIHNMOT TeK Ha KPYBJMYHATA [IOCTAIIKa,
IofieKa CyIcKaTa Ipecysa He cTaHe IpaBocuiHa. [Tonatamy, o6BuHeTHTE
Ha KOM MM OWJI OIIpefie/ieH IPUTBOP MOpa Jja UMaaT OpaHNUTeN BO TEKOT
Ha IIe/IOTO BpeMeTpaeme Ha IPUTBOPOT. Bo ciaydam Ha oOBuHeHMe
3a KPMBMYHO [I€I0 KO€, CIIOPENl 3aKOH, IOJJIEXV Ha Ka3Ha 3aTBOP CO
BpeMeTpaee Off ieceT TOAVHIY W IToBeKe, OOBMHETUTE MOpa Jja IMaar
OpaHuTeN BO MOMEHTOT KOT'a MM Ce BpadyyBa OOBIMHEHMETO.

Bo ClIy4an Ha (bMHaHCMCKM HEMOKHM 0OBMHETY KOU He ce KBaTII/ICbI/IKYBaaT
3a 3aJO0/DKHUTETHA on6paHa, a C€ ToBapaT CO KpUBUYHM [i€/Ia KOU,
CIIOp€ 3aKOH, IIOAJIE)KAaT Ha Ka3Ha 3aTBOP, Ha 6apaH>e Ha 06BUHETUTE
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CY[OT MOXe Jla IM Ha3HauM OpaHuTeN Ha TPOLIOK Ha Ip>KaBaTa, JOKOIKY
(VHAHCUCKMOT CTAaTyC Ha IMLETO TO CIIpevyBa fia T IOKpye TPOLIOLUTe
3a ofbpaHa U Kora Toa e IIOTpeOHO BO MHTepec Ha IpaBiaTa u ¢ep
cygemeTo. Cropes 3aKOHCKUTe Ofipef0y, NMpeTcefaTelloT Ha CYACKIOT
COBeT pelllaBa IO OBMe IIpalllama, JofeKa IpeTCefaTeIoT Ha CY[OT I'M
HasHa4YyBa aJIBOKaTuUTe Ha offbpaHara. OBa pelleHNe e IIpe3eMeHO Of
CTapyoT 3aKOH 3a KpMBMYHA IIOCTANlKa ¥ IOApa3byupa JOMUHAHTHA
y/lora Ha Cy[OBUTe BO IIPEAUCTpaKHATA IOCTAIKa U € HeCOOIBETHO 32
HOBJOT MOJIETL.

Ha cyncku HazHaueHNTe aJBOKATH Tpeba Ia MM ce MCIUIATU Ha[OMeCTOK
BO COIVIACHOCT CO afiBOKarckara Tapuda. Co orjef Ha He[OCTaTOKOT
Ha CpefcTBa, CyHOBUTE MM NCIUTAKAAaT PA3AMYHM HAJOMECTOLM, BO
3aBUCHOCT Off CJIOXKEHOCTa, 6pojoT Ha o6BuHeTH, nTH. Ha afBokaTuTe Ha
ozfbpaHaTa MM ce UCIIaKa MayIiajHa CyMa, BO 3aBUCHOCT Off Cy/iujaTa Ha
CTy4ajoT, TeKMHATA Ha KPUBUYHOTO JIETI0 KaKo 1 criokeHocTa. OBaa cyma
Tpeba BefHANI Jla Ce MCIUIATH, OHAIIPeN, HO BO IIpaKca Ha aJBOKaTUTe
HaJJOMeCTOKOT MM Ce I/IaKa 110 3aBpIIyBambeTO Ha KpMBMYHATA IIOCTAIIKA,
Haj4yecTo O 3aKacHyBame Off efHa TOAMHA UM IIOBeKe.

3a pasnMkKa Off HaJOMECTOLUTe WCIUIaTeHM BO CIyday Kora Tue ce
IJ1aKaaT Off OOBMHETWTe, CY[CKM Ha3HaueHuTe OpaHUTeNM Ce IIOMAaJIKy
IUIaTeH!, HaBOJHO 3HauuTenHo oy tapudure. OcBeH Toa, TapudHuKoT
u KoznekcoT Ha offHecyBambe, BK/IIy4yBajKu o ¥ 3aKOHOT 32 a[JBOKaTypaTa,
IPOINIIYBaaT MOpa/Ha 0OBPCKa Ha aJBOKATHTE Jia HAIlTaKaaT IIOHUCKI
Tpouoy WM fa paborar 6e3 HAJOMECT BO C/Iy4aj Ha CUPOMAIIHNTE
xveHTH. Toa mTo CymoBUTe Ha OpaHUTENNTE IO CTy)KOeHa TO/DKHOCT UM
IJIaKaaT CyMa IOHVICKA Off MMHYIMa/THaTa CyMa yTBpfieHa Bo TapudHukor
HEOCIIOPHO Ce Ofipa3yBa Bp3 KBa/JIMTETOT Ha ycayrara Ha ogOpaHara. Hema
NUIIAHM IIPaBU/Ia 3a MCIUIATa Ha aJiBOKATUTE, I1a CyAUNUTe Ce MOTIMpPaaT
Bp3 IIPETXOHNTE MPAKTUKY Ha HYUBHUTE KOJIETH, LLITO MOXe Jja Bapupaar
ofl Cyguja .o cymmja, ofi CyA no cyA. Bo Hekom ciydam Kora Cynckm-
Ha3HaY€HNTe a[JBOKATH ja IIOJHECYBaaT CBOjaTa /IMCTa HA TPOLIOLIN, CY[OT
ru npudaka camo OmpaBfaHNUTe, HO OBaa IpaKca He € BOCIIOCTaBeHa
kako mpaBwio. OCBeH Toa, Ha ajIBOKAaTUTe Ha off0paHaTa MM ce IUIaka
Ha3HAYEHNOT HAJOMECT CaMO 3a OfP>KAHUTE CYACKM POYMINTA, JOfeKa
OTKa)KaHMUTe CY/ICKM POYMIITA HE CE 3eMaaT IIPEABUI.

ITocTojaT pa3nMyYHM MPAKTUKM IO OFHOC HA (PMHAHCUCKNATE aCHEKTU
3a Cy[ICKM Ha3HaueHUTe afiBOKaTy Bo MakenoHuja. VIMeHo, ronem 6poj
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Ha aJIBOKATy, I He caMO IIOYETHUIIN, OKa)KyBaaT MHTepec 3a fia bupar
Ha3HaueHM KaKo OpaHUTeNM IO CIy>KOeHa HO/DKHOCT, CBECHU JleKa Ke
6upar nomasnky matenu. CleIcTBEHO Ha TOA, MOHVMCKUTE a/BOKATCKIU
HaJIOMEeCTOLIM He Ce eAVHCTBeH (aKkTop LITO BINjae BP3 KBAIUTETOT
Ha opf0OpaHaTa BO KPMBWMYHM IIOCTamy. 3a pasjamMkKa OfF eKOHOMCKU
pasBueHKTe U Goraty gpyKaBy, MHOTY MaJla e/I/Ta Ha II03HATU a/JBOKAT
CMeTa JleKa € HeJOCTOMHCTBEHO fla ce pabOoTy KaKO CYACKM Ha3HayeH
OpaHuTen 3a CKpoMeH HajoMecTok. Ho, Kora Beke paboTaT Ha TaKBU
Cy4au, afIBOKaTUTe BO IPMHLMII MM IIOCBETYBaaT IIOMaJIKy BpeMe BO
criopezn6a co KpUMBUYHNTE CTydan 3a KO Ce IIPUBATHO aHTKMPAHIL.

HepoBonHaTa aHraXMPAHOCT HA a[fBOKATHUTE 110 CTy)XKOeHa TO/DKHOCT e
CIIPOTVMBHA Ha IIPaBHMTE MIPOIIVCY IITO 6apaat CyuuTe 1 aBOKATUTE A
ja M3BpLIyBaaT JO/DKHOCTA IPOQECIOHATHO U COBECHO. Bo TakBu cy4an,
OOBMHETNTe MOXKe Jia TIOffHecaT >kanba 1o AJBOKaTCKaTa KOMOpa, IITO He
TV M33eMa CYIOBUTE Off HUBHaTa 00BpCKa ja 00e36enaT mpodecnoHanHo
VI COBECHO paboTerbe Ha CY[CKM Ha3HAYeHNTe 3aCTATHUIN.

HajuecTo cygoBute, Kou ja KOPUCTAT MUCTaTa HA aKTUBHY aIBOKATY IO,
HIBHA HaJJIeKHOCT, HEMAaT JIMCTa HA afBOKATH LITO Ce Ha3HAYyBaaT BO
KPVBMYHM IIOCTAIIKY, TYKY Ce IIOTIMPaaT Ha ONIUTUOT PErUCTap IITO IO
onp>XyBa AJIBOKaTCKaTa KoMmopa. JIucrara e JocTamnHa Ha CUTe Cy[umu,
Y HeMa IOCeOHM IpaBula LITO IO ypegyBaaT M300pOT Ha 3aKOHCKMU
3aCTAIIHNUIN 110 CTY>KOeHa JO/KHOCT.

TomeMo MHO3MHCTBO Ha CITyday co ofibpaHa Io cay>k6eHa JO/DKHOCT ce
IIOBP3aHM CO 3aJO/DKUTETHA Of0paHa BO C/y4ay Ha TEIIKV KPMBUYHU
fena u ombpaHa Ha ManoneTHMIM. VI TOKpaj oBa, ciIydamre Kaje
CMpOMAIITHjaTa € IJIaBHATa IIPMYMHA 33 KOPMCTEHe Ha afIBOKAT Ha
CMeTKa Ha Jjp)KaBaTa pedycy HMKOTAIl He Ce CpeKaBaaT BO IIPAKCa,
IITO € MHOTY YY[JHO aKO Ce 3eMe IIpefiBUJI JieKa MHOTY TO/IeM IIPOLIeHT
Ha OOBMHETHTe Ce CHMpOMAlIHM (cropen ouUIMja/HUTE MOJATOLM Ha
JIp>KaBHMOT 3aBOJ 3a CTATMCTMKA, €fHA TPETUHA Off MaKeJOHCKUTEe
rparann ce cupomanran!). TpeTnor ciy4aj Bo Koja 0OBMHETHTe MMaaT
MO>KHOCT Jja KOPMUCTAT afjBOKAT Ha CMeTKa Ha Jip)kaBaTa € BO 3aBMCHOCT
Off OKOJTHOCTHTE KOTa O117Ie yaIlceH!, OfTHOCHO KOTa Ce YaIlCeH! HOKe.

O6BuUHeTHTE BOOMILTO U He ce MH(OpMUpaaT 3a MpaBOTO Ha OecriaTHa
npasHa nomom. OcBeH MHQOpMaIjaTta 3a HUBHOTO IIPAaBO Ha IIpaBeH
3aCTaIlHMK, THe He ce MHPOpPMUPaAAT HUTY 3a MOXKHOCTA Jla KOPUCTAT
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IIpaBHO 3acCTallyBame Ha CMeTKa Ha JIp)KaBaTa BO C/Iy4aj ja HeMmaaT
moBonHO napu Toa. CndHo, 00BMHeTHTe He ce MHPOpMMpaar 3a GakToT
ieka BO HEKOM C/Ty4ay Ha 3a[JO/DKUTE/IHA offbpaHa He Mopa Ja IUIaTar
aJJBOKaT MOKOJIKY HMBHATa M3[pIIKA WIM WM3JPIIKaTa Ha HUBHOTO
ceMejcTBO 61 611/1a JOBEZIeHa BO IIpallambe.

Bo monuumjaTa u BO CyfjoBKTe, HEMA €UHCTBEH 1 YHUPUIVIPAH CUCTEM
BO KOj OM ce permcrpyupane 3aKOHCKUTEe 3aCTAallHMIM, IIa TaKa CeKoja
MONMIMCKA CTAaHMIIA U CEKOj CYJ CM MMaaT COIICTBEHA JIMCTa Ha LITO €
COCTaBeHa I10 pa3/n4YHa OCHOBA. PeTKO Kora Taa /11CTa e MOATOTBEHA Off
AnBOKaTCKaTa KOMOpPa KaKo LITO Mpefjara HOBUOT 3aKOH 33 KpMBUYHA
nocranka. [ToyecTo 3acTameH e HEKAKOB XMOPWUIEH CUCTEM BO KOj
aJIBOKaTHTEe IO U3pa3yBaaT CBOjOT MHTEPEC IpeJl CYy[OT, HO TOA He € BP3
OCHOBA HEKOM TPaHCIAPEHTHM KPUTEPUYMMU, IITO 3HAYM JIeKa HE CUTE
3aKOHCKM 3aCTAallHULM ce MHDOPMMUPaHN 3a TOA. AJBOKATHUTE 4eCTO Ce
KasaT Ha aKkTOT JleKa JIVICTUTE ce IIpaBaT BP3 OCHOBA Ha IIpUjaTeICcTBa
nomery IIpercemaTenor Ha cymoT u Hekou ajgBokaru. llommmuckure
CTQHUIYM Ce COOYyBaaT CO MICTMOT IpobyeM, CO Toa IITO BO TOj CIY4aj
€ yIlITe MOOYMIVIEIHO JleKa JMCTUTE Ha MPAaBHU 3aCTAlHUIIN Ce MoBeKe
MUCTY Ha a[BOKATM 3aMHTEpeCUpPaHyM 3a CAy4au Ha 3aJO/DKUTEIHA
ozibpaHa, OTKOJIKY JIMCTY Ha aJjBOKATH LITO BUCTVHCKYU paboTaT Ha Toa
U KOU ce HaBUCTHMHA CIIPEMHM Jja O[rOBOpAT Ha Taa 3agadya. OuurnegHo
€ JieKa Cy[JOBUTe U IONMULMjaTa MPeTIOYNTAAT efHN VICTY aBOKAaTH Ha
ombpaHara IITO BOAM [0 OCHOBAHOCTA Ha COMHEBAIETO IOPAAU KOe
CTpajiaaT ¥ aJiBOKATUTe Y OOBMHETHTE.

HernocTojaTKOHKpeTHM MeXaHM3MMIITO00e30eyBaaT TPaHCIIAPEHTHOCT,
IIa TaKa [IOBTOPHO Ce II0jaByBaaT HEKOM Of IpoOreMuTe CIIOMEHATH
0 OJHOC Ha IIPeTXO[HOTO IIpalllame, T.e. HeKa IpeTcefaTe/IuTe Ha
CY[IOBUTE CHOCAT HajrojieMa BMHA, 3aeJHO cO AIBOKAaTCKaTa KOMOPa,
KaKo M 3aKOHOT 3a KpMBMYHA IHocTanka. OcobeHo ce HarjacyBa jieka
pellleHNeTo, CIopef, Koe CyHOT Ha3HadyBa IIpaBeH 3acTallHUK IIO
cmy>k6eHa JO/DKHOCT, IPeHeCEHOBO HOBMOT 3aKOH 3a KPMBMYHA IIOCTAKa
Ol CTapuOT, € HECOOIBETHO 3a MOMULUMCKMOT U OOBMHUTETHUOT [eT
oJ, IPOLeCOT, HITO IIOHATaMy BOAU IO IPOLEeAYypPaJTHNM KOMIUIMKALVY U
AypY 00 OYHeTCKY MMIUIMKAIVY, 3aT0a ILITO HEKOU CYIOBY CMeTaaT ieKa
cpencTBaTa 3a TPOLIOLMTE HAa IOCTANKaTa BOfEHa Of OOBMHMUTENOT He
Mopa Ja 6ujar Ha TOBap Ha HUBHMOT OYIIeT.
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CucreMOoT e LeMOCHO AUCYHKIMOHANIEH KOora CTaHyBa 360p 3a
IIpaBHNUTE JIEKOBY, 3aTOA INTO BO OYHETOT Ha aIlealYiOHNUTE CYOBU
He Ce pacIpefie/ieHN CPeficTBa 3a OpaHUTENIM IO CTyXOeHa TOXHOCT.
AzBokaTMTe yKa)KyBaaT Ha OYMIVIEAHATa KOPYIIMja BO CUCTEMOT U
Ha BpCKara mmomery CygumuTe M IpaBHUTE 3acTalHULM IO CITyX6eHa
[O/DKHOCT KoM Tue I't paBOpuU3Mpaaar, MmTo BOAK 40 (PAKTOT [jeKa Tie
peTko I obKanyBaaT HUBHUTE Hmpecyau. OBa HABOJHO 0COOEHO BaXk
3a CIy4anTe Ha Cyfierba BO OTCYCTBO Kaje IIPaBHNUTE 3aCTAIHNUIM IIO
cmy>6eHa JO/DKHOCT HYKOTALI He Ce XKaJIaT, U, CIIOpefl HeKOU HaBOJAM, He
Ce HUTY IPUCYTHM Ha podyminTara. Bo oBue cydan HeMa OYeBUALN KON
6y MOTBpAWIE A/ IPAaBHNUTE 3aCTAHIIM HABUCTMHA Ole IPUCYTHIA,
VI Ja/li M KaKo Tue ro 6paHese 0OBMHETMOT BO HEroBO oTcycTBO. OBME
IIOEHTH Ce CEKaKO CepMO3HN, 1 Ja OMAAT IPOBEPEHUIIPEKY MOfeTaTHO
VICTPaXKyBakbe, 3 IITO HIle HeMaBMe MOXKHOCTL.

CucteMOT Ha IpaBHA IIOMOII 33 CHMPOMAIIHNTE € JIOIIO PeTyIupaH, U
KaKO pe3y/aTaT Ha OBa 3HAUUTETHO 3a0CTaHYBa 3aJl ONIUTHOT CUCTEM
Ha OecI/TaTHa IpaBHA IIOMOLI LITO € OPraHNU3VMpaH Bp3 OCHOBA HA jaCHU
KPUTEPUYMU CO IToceOeH 3aK0H, HO KOj He BayKVl 32 KPYBIYHATA IIOCTAIIKA.
[TocTom ommTo He3aJOBOJICTBO Off CeBKyIHATa cada MMIUIeMeHTalja
Ha CUCTEMOT, KaKO 1 CO CyMaTa Jofie/ieHa 3a OBaa HaMeHa Off CTpaHa Ha
Ap>KaBaTa.

Kora cranyBa 360p 3a KOMIIETEHTHOCTAa Ha aJBOKATHUTE, BO OfIPE/ieHN
CIy4ay 3aKOHOT Hajara [eKa BO IIOCEPMO3HU C/Iydyau IIpaBHUTE
3aCTaITHMIM MOJXKE []a 3aCTaIlyBaaT K/IMEHT CaMO IOKOJIKY MIMAaT OfPeeHO
VICKYCTBO. 3a pasiMKa Of CyAuuTe ¥ OOBMHUTENINTE, CaMO OfpefeH
IPOLIEHT Ha afjBOKaTy Ouje BKIy4eHM BO OOYKNUTe 3a CIIpOBefyBame
Ha HOBMOT 3KII. OcBeH Toa, OIMIITY, KOHTUHYUPAaHM OOYKM Ce IOMAJIKy
3acTaneHy Mel'y alBOKaTITe U OfipefieH IIPOLIeHT Off HUB He ce BKIyYeHM.
ITpobmemuTe ce off opraHusanuoHa ¥ GUHAHCKCKA IPUPOJA, 3aTOA IITO
06yKnTe 3a aJBOKATV OPTAHN3VPAHN Off CTPaHa Ha AJIBOKaTCKaTa KOMOpa
ce GMHAHCKMpPAAT Off CPeICTBAaTa HEPENOBHO JCTIOHMPAHM Off CTPaHa Ha
OBCE n Hexou crpancku ambacaau. [Torpebara ox 06yku ce sronemysa
CO oIJIef, Ha TO/MeMMOT O6poj Ha CYIITMHCKM pedopMU Ha KPUBUYHOTO
3aKOHOJABCTBO, KaKO M IIPOCTAaTa MIPUYMHA IITO afIBOKATHUTE Ce 00ydIeHM
3a KOMIUIETHO ITOMHAKOB MOJe/ Ha KPMBMYHA ITOCTANKa, PaKTOT LITO
ce BOBEIEHM ¥ IPYTY BXHU MHOBALUY, KAKO MOXKHOCTA 3a CIIOrof0a,
Mefujalnja, HOB CUCTEM 3a OfpelyBarbe Ha CAHKLUU U CIUMYHO.
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Crioper 3aKOH, CyfIOT € M3PEYHO OB/IACTEH Jia 'O HA/I/IeyBa KBATUTETOT
Ha opfbpaHara u Tpeba Jja pearupa IO COINCTBeHAa MHUIIMjATHBA, VI Ha
VHMIMjaTVBa Ha OOBMHETHOT NOKOJIKY OpaHMUTENOT He 06e36enu fobap
KBa/JIMTET WIM aHTaXMaH. 1oa, MCTO Taka, moapasbupa feka Tpeba
la ce M3BeCcTH 1 AJIBOKAaTCKaTa KOMOpa Koja € OBJIaCTeHa Jja CIpoBefie
AMCUMIUIMHCKA nocTanka. Cemak, M NOKpaj OpojHUTe IOIVIAKM M
KPUTHUKA U 32 LETIOKYIIHUOT CUCTEM U 32 KOHKPETHMOT aHTaXMaH Ha
HOe[VHeYHY OpaHWUTeNM, TAaKBU CIyday He MOXKAT [ja Cce HajaaT HUTY
BO aHAINUTe ¥ JOKYMEHTUTe Ha AJIBOKAaTCKaTta KOMOpa, HUTY IaK Owma
IIOKpeHaTa HeKoja AMCUMIUIMHCKA IIOCTAalKa IPOTUB HECOBECHUTE
IpaBHM 3aCTAllHMIM. BCYIIHOCT, IOCTOM penaTMBHO rojaeM 6Opoj Ha
AVMCUMIUIMHCKM IOCTAIIKM IPOTUB afBOKaTM Ha ofbpaHara, HO HUTY
ellHa Off HUB He e II0pajiu KBaJIMTETOT Ha ycmyraTa obesbefeHa oy CTpaHa
Ha a/IBOKAQTOT Ha3HaueH I10 CTy)XOeHa JO/DKHOCT.

4. Tlpeanor TTOAUTUKA

U mokpaj toa mro Pemy6nmka MakemoHuja IIaBHO I'M 3aJOBO/TyBa
MelyHapOJHUTe CTaHJapAu 3a 3allTUTAa Ha YOBEKOBUTE IIpaBa BO
3aKOHOJIaBCTBOTO, IOCTOM 3HAYNTE/THO HECIIPOBEAYBakbe Ha OBIE Ofipefiou
BO npakTuKara. OBa co3jjaBa cuTyaluja Bo Koja ce 3arpo3eHI IIpaBaTa Ha
00OBUHETNTE, KAKO I LIe/IOT CUCTEM Ha of0paHa o Crry)K0eHa JO/DKHOCT.
OunrnegHata CI0)KEHOCT Ha OBa Ipaliame Oapa e 36up Ha MepKu BO
HOMUTUKUTE IITO Tpeba Jja ce U3BPIIAT CO LeJI ja Ce MOJOOPY CUCTEMOT
Ha ofbpaHa I1o cay)x0eHa JO/DKHOCT Bo Makenonnja. Mepkute Tpeba a
T TIOKPMjaT CUTe HEOIXOIHM aCHeKT! Ha CUCTEMOT U fia TY IIONOJTHAT
Ipa3HUHNITE BO IOCTAIKaTa 1 IpakcaTa. HajBa)XHOTO 3a /uIiara Mo ro
KOPMCTAT CUCTEMOT € Jja Ce IOYNTYBa IPAaBOTO HA IPAaBUYHO CYHEHE BO
COIVIACHOCT CO MeIyHapOZHMTE CTaHJ[apAM, OCOOEHO BO COITIACHOCT CO
OHUe 3afaneHu of EBpoIcKmoT cyx 3a 4OBEKOBM IIpaBa.

ITocrojnara mpakca Bo MakefloHMja € ONTOBapeHa CO HEMAae jaCHU
IpaBMIa 33 HasHAauyBame Ha 3aCTAIlHMIM II0 CIy)XOeHa J[OIDKHOCT,
HEEJIHAKOB TPeTMAaH Ha 3aCTallHMIUTE, CEPUO3€H HEeJOCTAaTOK Ha
KallauuTeT M IOCBETEHOCT Kaj 3acTallHUMUMTE M CIUIET Ha NPAKTUYHU
pellleHMja ITO Ce Pas/IMYHY Off efleH CyJ 4o ApYr. HeBoeqHayeHaTa nmpakca
co3jaBa IUIOfIHA ITOYBA 3a KOPYIIMja U IO pasjafiyBa LEIUOT CUCTEM.
[TpakTuyHaTa mocnegyuna € 3arposyBarbeé Ha IPaBOTO Ha IIPaBUYHO
cymeme. ITocTojaT MHOTY MajIKy CIy4an Bo Kou ce obe3benyBa IpaBHa
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HOJIpLIKa 3a JTyTe 6e3 GMHAHCUCKIM CPefCTBA, LITO jaCHO ITOKaXyBa Jieka
nyfeTo He ce MHOPMUpPAHU MIM 3aIIO3HAEHU CO cBouTe mpaBa. OBOj
¢axT ro mpopmabodyBa ja3oT BO ONMIITECTBOTO M I' CTaBa CUPOMALITHNTE
BO HeeflHaKBa 1107100 IIpef 3aKOHOT.

HasnauyBamweTo Ha 3aCTallHULINTE, BKIYYYBajKM TU UM JIUCTUTE U CUTE
ApPyTM KOMIIOHeHTHM, Tpeba ja 6upe OATOBOPHOCT Ha AJBOKaTcCKara
koMopa. Ha oBoj opran My e moTpeOHO TOIOMHUTENTHO Jia TU pasBue
CBOMTE KAallALIUTETM ¥ CBOjaTa ynora BO moctamkute. Kpurepmymmre
3a n36op Tpeba ma 6MIAT MHOrY CTPOTO NPONVIIAHU U IOYUTYBAHIU.
CucremoT 1mTO Ob6e3benyBa ImpaBMYeH TPETMaH Ha aJBOKATHUTE He e
Off BOKHOCT CaMO 3a af{BOKATUTe, TYKy ¥ 3a IIpaBaTta Ha OOBMHETHTE.
Ha o6BuneTnTe Tpeba ma uM ce gajge MOXKHOCT Ja OupaT 3acTalyBaHu
peq CyAOT Off afBOKaTK M30paHM IO maT Ha dep MOCTAIKa, a He BP3
OCHOBa Ha Kopymnuuja. Kopymnmpanmnor cucreM BOau O IOHUCKO HUBO
Ha KBa/JIUTeT U CEPMO3HO 3arpO3eHM IIpaBa Ha JIMIATA IITO Ce fel Of
CYACKaTa IMOCTAIIKA ¥ TO HAPYIIYBa LIeJIOKYIIHIOT CICTEM Ha B/Iajielbe Ha
IPaBOTO U 3aIITHTAaTa Ha YOBEKOBUTE IpaBa BO 3emjara. Copaborkara
Ha CyZJOBUTE € aIlCONYyTHO HEONXOfiHa 3a pedopMa BO CUCTEMOT Ha
HasHauyBame U CYJAOBUTe Tpeba fa OMAAT CAaHKUMOHMPAHU BO CUTE
CTy4any Kora He ce IPU/IPXKyBaar [0 /IMCTaTa Ha 3aCTAllHIIIN II0 CTyXKOeHa
JO/DKHOCT JlafieHa Off KOMOpaTa.

Heocnopro mpaBo e Ha cute jyre fa ro n3bepar HajKkaanpUKyBaHUOT
3aCTAIHMK LITO O MOXKeT fia TM IPEeTCTaByBa Ipex cyfot. PakToT mro
HEKOoj He e BO IojIoxk6a (of pasnmMyHy IPUYMHMU) A IUIATY a[jBOKAT, He
Tpeba Ha 3HAYM HeKa KBAJIUTETOT Ha yciayrata 6y OWI IMOHM3OK WU
HeeJTHaKOB Ha OHOj JoOMeH Kora ce IUIaka 3a ycryrara. Komopara tpeba
fa MHCTampa copTBep IITO 6M BOAEN eBUEHIMja 32 aBOKATUTE IO
cmy>k6eHa JJO/DKHOCT, BKIy4yBajKi ro U OpojoT Ha Cly4au, HUBHUOT
yCIlexX M CUTe OCTaHATy pelieBaHTHU mopatonn. CucteMoT 6u Tpebano
ma obe3benmu cimydaeH M360p Mpy HasHayyBame Ha afiBOKATH. TOYHMTE
nozaTony BO cOoTBEPOT JjaBaaT MOXKHOCT CUTe OOBMHETV Ha MMaaT
IIe/IOCeH YBMJ, BO MOXKHUTE 3aCTAllHMIM IO CITy>KOeHa JO/DKHOCT U
c1060HO Ia M3bepaT Bp3 OCHOBA HaA jacHA eBMJEHIMja HA Pe3yITaTH.
OBa mcro Taka mofpas3bMpa HEONMXOAHM IPOMEHM BO 3aKOHOT 3a
KPUBMYHA [TOCTAIIKA CO IIe/T [ja Ce MCIIONHAT CTaHJapAuTe Off IpaKcara
Ha EBporickunor coBet 3a 4oBeKkOBU IpaBa. AJ[BOKaTCKaTa Komopa Tpeba
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fa yCBOM IIpaBuUJjia U IIpoUenypu mTo Ke ja ypenyBaar 1enara ImocTalka
U CUTE BaAXXHU Y€KOPU, KaKO U IIpaBaTa n 06ch1<1/[Te Ha 3aCTalITHUIUTE.

3acranmHuuuTe Tpeba COOIBETHO fa ce IUIATEHM 3a CBojaTa pabdoTa.
CoofBeTeH CucTeM 3a HAZOMECTOLM Ha 3aCTAllHUIM € BAXKEH P
OCTBapyBambeTO Ha MMPABOTO HA IPABUYHO Cyferbe. [locTojHaTa mpakca
BO MakefjoHIja He € KOHSWCTEHTHA M Pe3yITHpa CO HEJOCTATOK Ha
MOTMBAl[Mja Mely 3acTallHUINUTe BO mHpudakameTo Ha CIydam Ha
opbpaHa 1o cmy>x6eHa To/mKHOCT. VcrmaTara Moxe Jja ce 06e36emu Ha
HEKOJIKY TTaTy BO TEeKOT Ha IocTanKara. MOMeHTaHaTa CUTYyalyja MTo
Cce KapaKTepu3upa o 3aJ0IHeT UCIIIATI U HEOBOTHM CPeICTBA 32 OBaa
CTaBKa 61 MOXXe/Ta Cepro3HO Ja I'M 3arpo3y MpaBaTa Ha OOBUHETHUTE U
lia BMjae BpP3 KBAIUTETOT Ha obe3bemeHmte ycayru. Jp)kaBaTa mma
06BpcKa fa 06e36enu OyyeT 3a ogbpaHa Mo CIy>k6eHa TO/DKHOCT, M OBa
He CMee Ja 3aBUCHU Of pMHAHCYUCKATa COCTOjOa HA CYHOT, HUTY IIaK fia
Bapupa off efHO MeCTO Ha JJpyTo.

O6ykure M NOKOOPYBameTO Ha BEIITMHUTE HA 3acTalHULUTE IIO
cmyxkbeHa JODKHOCT € BakeH el off pedopmaTa Ha CeBKYIIHUOT
cucTeM. 3aCTallHMIUTE CO HEJOCTATOK Ha KalanuTeTy O MoKere fa
HaHecaT Ceplo3Ha LITeTa Ha OOBMHETNTE M 3HAUMTETHO fla TO 3arpo3ar
OuTKeTO Ha IpaBaTa Ha 00BMHeTOT. HOBM 3aK0HM 1 IpoLefyp, KaKo 1
CIIpOBeyBabe Ha HajioOpuTe MpaKTHKY oFf EBPOIICKMOT Cy/| 32 Y0OBEKOBU
IIpaBa, ¥ MMIUIEMEHTalja Ha IpenopakuTe Ha EY ro npasat 0Boj mporec
ymTe nosHadaeH. Of KIyYHO 3HaYerbe 33 IPAaBUIHOTO Cy/Ierhe € I IBeTe
CTpaHM, ¥ OOBMHMTENICTBOTO M of0paHara, ia ce efHaKBO OCIIOCOOeHM
3a MPOLECOT. 3a NEMMOT CUCTEM Ha Tpajietbe KallauTeTH 3a alBOKATHATe
0 cay>x6eHa JO/DKHOCT Tpeba Jja e 3aJ0/DkeHa AJBOKAaTCKaTa KOMOpa.
Komopara Tpeba ma ru opranusupa o6ykure, Kako u gpyrure Gpopmn Ha
HaJlorpajziyBabe, HO MICTO TaKa M [ia BOAY €BUJIEHIMja 32 CUTE aJJBOKATH.
Co men fa ce BOAM OBaa eBUJEHIMjA NMOTPeOHM Ce TOYHM IOHATOLU
32 KOHKPETHOTO 3Haere M BEIITMHM Ha a/IBOKATUTE, MICKYCTBOTO BO
CIenyjajqHy IIOCTAllKM, KaKO ¥ jacHO OILlCHyBalbeé Ha pe3ynaTaTuTe Ha
CUTe Y4eCHUIM BO 0Opa3soBHMOT Ipouec. JUCHUIIMHCKUTE TOCTAIKI
IPOTUB afIBOKATUTEe Tpeba fla ce eBUAEHTMPAHU BO HMBHUTE HOCHEja.
O6ykuTe Tpeba fa ce IOTECHO CIELjaTM3MPaHH, JOfeKa MUHUMATHAOT
KaIalUTeT Ha aiBOKaTyTe Tpeba fja O1je perympaH co IPaBIIHIKOT Ha
KOoMOpara.
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5.

BO MAKEAOHWJA

[Tpermopakn 3a MMOAUTUKHU

Co Ien ma ce€ IMOCTUTHAT Pe3YITaTUTE OfFf HOKYMEHTOT, Tpe6a oa ce
nmpe3eMar CJIeJHUTE IIPAKTUYHU Y€KOPU:

Hosnu IIponyucy BO paMKITE Ha KOMOpaTa CO CUTE€ IIpaBUIa U
IIponenypy 3a Ha3Ha1yBalbe€ Ha aJBOKATH 110 CHY)K6CHa OOJIDKHOCT;

I/Ise,uHaquaH)e Ha IIpaBHMIaTa 3a Ha3HaYyBabe€ Ha aBOKATUTE I10
CJIY>K6CH21 JO/DKHOCT BO CUTE CYOBU;

Axypupame Ha IUCTUTE HA IPaBHM 3aCTAIIHUIM IO CITy>KOeHa
IOJDKHOCT BO KOMOpara 6apeM efjHaIll TOAMIIHO;

Nucrannpate Ha codhTBEp LITO O MOXKETI [ia T CTIEIM CUTE IPABHU
3aCTaIHULY IO CITyKOeHa JOIKHOCT;

CanKuMM 3a CyIOBUTE IITO HE ja IIOYUTYBAAT JIMCTATa Ha IIPABHU
3aCTAITHMIIM TI0 CTy>KOeHa JO/DKHOCT Ha AJTBOKaTCKaTa KOMOpa;

Boennauena tapuda 3a cute IpaBHY IPOLEAYPY CO jACHU PasINKN
3aCHOBAHY Ha O0jeKTVMBHI KPUTEPUYMU;

[TpomeHa BO mpakcara Ha UCIUIATA HA MPABHUTE 3aCTAMTHUIIY I10
cnyx0eHa JOKHOCT;

PenoBHa mcmata Bo OIpee/THUOT TEPMIH 6e3 OfITTI0XKyBambe;

IToce6bHu OyieTr BO CymOBUTe 3a MCIUIaTa Ha oOfOpaHaTa IIo
cmy>K0eHa JOIKHOCT;

Komopara Tpeba pna mpeseMe IeJIOCHa OATOBOPHOCT 3a
00pa3oBaHMETO U CJIEfibeTO HAa eBUJEHIMjaTa Ha IIpaBHUTE
3aCTaIlHMIM 10 CTY>KOeHa JJOJDKHOCT;

Bxny4yyBame Ha JUCHMIUVIMHCKY ITOCTAIIKVM IIPOTUB 3aCTAITHUIUTE
BO HUBHHUTE JIOCHEja;

ITpomena Ha 3akoHOT 3a 6ecITaTHa IpaBHA IIOMOLI CO IieN Jia
ce o6e3beny mpaBHA IOMOLI 3a JIMIIaTa INTO Ce COOYYBAaT CO
KPVBJYHM NIPUjaBY;

IlopnrayBame Ha cBeCTa HA OIITaTa jaBHOCT 3a IPAaBOTO Ha
aJIBOKAT IO CIy)k0eHa HODKHOCT BO C/Iy4Yay Kora OOBMHETVOT
HeMa (pUMHAHCUCKY CPefCTBa Jja IUIaTH 3a IPAaBHO 3acTaIlyBalbe.
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